
388

40 CFR Ch. I (7–1–02 Edition)§ 32.310

making false claims, or obstruction of 
justice; or 

(4) Commission of any other offense 
indicating a lack of business integrity 
or business honesty that seriously and 
directly affects the present responsi-
bility of a person. 

(b) Violation of the terms of a public 
agreement or transaction so serious as 
to affect the integrity of an agency 
program, such as: 

(1) A willful failure to perform in ac-
cordance with the terms of one or more 
public agreements or transactions; 

(2) A history of failure to perform or 
of unsatisfactory performance of one or 
more public agreements or trans-
actions; or 

(3) A willful violation of a statutory 
or regulatory provision or requirement 
applicable to a public agreement or 
transaction. 

(c) Any of the following causes: 
(1) A nonprocurement debarment by 

any Federal agency taken before Octo-
ber 1, 1988, the effective date of these 
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4; 

(2) Knowingly doing business with a 
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection 
with a covered transaction, except as 
permitted in §§ 32.215 or 32.220; 

(3) Failure to pay a single substantial 
debt, or a number of outstanding debts 
(including disallowed costs and over-
payments, but not including sums owed 
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the 
debtor or, if contested, provided that 
the debtor’s legal and administrative 
remedies have been exhausted; 

(4) Violation of a material provision 
of a voluntary exclusion agreement en-
tered into under § 32.315 or of any set-
tlement of a debarment or suspension 
action; or 

(5) Violation of any requirement of 
subpart F of this part, relating to pro-
viding a drug-free workplace, as set 
forth in § 32.615 of this part. 

(d) Any other cause of so serious or 
compelling a nature that it affects the 
present responsibility of a person. 

[53 FR 19196, 19204, May 26, 1988, as amended 
at 54 FR 4962, Jan. 31, 1989]

§ 32.310 Procedures. 
EPA shall process debarment actions 

as informally as practicable, consistent 
with the principles of fundamental 
fairness, using the procedures in 
§§ 32.311 through 32.314.

§ 32.311 Investigation and referral. 
Information concerning the existence 

of a cause for debarment from any 
source shall be promptly reported, in-
vestigated, and referred, when appro-
priate, to the debarring official for con-
sideration. After consideration, the de-
barring official may issue a notice of 
proposed debarment.

§ 32.312 Notice of proposed debarment. 
A debarment proceeding shall be ini-

tiated by notice to the respondent 
advising: 

(a) That debarment is being con-
sidered; 

(b) Of the reasons for the proposed 
debarment in terms sufficient to put 
the respondent on notice of the con-
duct or transaction(s) upon which it is 
based; 

(c) Of the cause(s) relied upon under 
§ 32.305 for proposing debarment; 

(d) Of the provisions of § 32.311 
through § 32.314, and any other EPA 
procedures, if applicable, governing de-
barment decisionmaking; and 

(e) Of the potential effect of a debar-
ment.

§ 32.313 Opportunity to contest pro-
posed debarment. 

(a) Submission in opposition. Within 30 
days after receipt of the notice of pro-
posed debarment, the respondent may 
submit, in person, in writing, or 
through a representative, information 
and argument in opposition to the pro-
posed debarment. 

(1) If the respondent desires a hear-
ing, it shall submit a written request 
to the debarring official within the 30-
day period following receipt of the no-
tice of proposed debarment. 

(2) [Reserved] 
(b) Additional proceedings as to dis-

puted material facts. (1) In actions not 
based upon a conviction or civil judg-
ment, if the debarring official finds 
that the respondent’s submission in op-
position raises a genuine dispute over 
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facts material to the proposed debar-
ment, respondent(s) shall be afforded 
an opportunity to appear with a rep-
resentative, submit documentary evi-
dence, present witnesses, and confront 
any witness the agency presents. 

(2) A transcribed record of any addi-
tional proceedings shall be made avail-
able at cost to the respondent, upon re-
quest, unless the respondent and the 
agency, by mutual agreement, waive 
the requirement for a transcript. 

[53 FR 19196, 19204, May 26, 1988, as amended 
at 53 FR 19197, May 26, 1988]

§ 32.314 Debarring official’s decision. 
(a) No additional proceedings necessary. 

In actions based upon a conviction or 
civil judgment, or in which there is no 
genuine dispute over material facts, 
the debarring official shall make a de-
cision on the basis of all the informa-
tion in the administrative record, in-
cluding any submission made by the re-
spondent. The decision shall be made 
within 45 days after receipt of any in-
formation and argument submitted by 
the respondent, unless the debarring 
official extends this period for good 
cause. 

(b) Additional proceedings necessary. 
(1) In actions in which additional pro-
ceedings are necessary to determine 
disputed material facts, written find-
ings of fact shall be prepared. The de-
barring official shall base the decision 
on the facts as found, together with 
any information and argument sub-
mitted by the respondent and any 
other information in the administra-
tive record. 

(2) The debarring official may refer 
disputed material facts to another offi-
cial for findings of fact. The debarring 
official may reject any such findings, 
in whole or in part, only after specifi-
cally determining them to be arbitrary 
and capricious or clearly erroneous. 

(3) The debarring official’s decision 
shall be made after the conclusion of 
the proceedings with respect to dis-
puted facts. 

(c)(1) Standard of proof. In any debar-
ment action, the cause for debarment 
must be established by a preponderance 
of the evidence. Where the proposed de-
barment is based upon a conviction or 
civil judgment, the standard shall be 
deemed to have been met. 

(2) Burden of proof. The burden of 
proof is on the agency proposing debar-
ment. 

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides 
to impose debarment, the respondent 
shall be given prompt notice: 

(i) Referring to the notice of proposed 
debarment; 

(ii) Specifying the reasons for debar-
ment; 

(iii) Stating the period of debarment, 
including effective dates; and 

(iv) Advising that the debarment is 
effective for covered transactions 
throughout the executive branch of the 
Federal Government unless an agency 
head or an authorized designee makes 
the determination referred to in 
§ 32.215. 

(2) If the debarring official decides 
not to impose debarment, the respond-
ent shall be given prompt notice of 
that decision. A decision not to impose 
debarment shall be without prejudice 
to a subsequent imposition of debar-
ment by any other agency.

§ 32.315 Settlement and voluntary ex-
clusion. 

(a) When in the best interest of the 
Government, EPA may, at any time, 
settle a debarment or suspension ac-
tion. 

(1) The debarring and suspending offi-
cial is the official authorized to settle 
debarment or suspension actions. 

(2) [Reserved] 
(b) If a participant and the agency 

agree to a voluntary exclusion of the 
participant, such voluntary exclusion 
shall be entered on the Nonpro-
curement List (see subpart E). 

(c) The EPA Debarring Official may 
consider matters regarding present re-
sponsibility, as well as any other mat-
ter regarding the conditions giving rise 
to alleged CAA or CWA violations in 
anticipation of entry of a plea, judg-
ment or conviction. If, at any time, it 
is in the interest of the United States 
to conclude such matters pursuant to a 
comprehensive settlement agreement, 
the EPA Debarring Official may con-
clude the debarment and ineligibility 
matters as part of any such settlement, 
so long as he or she certifies that the 
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